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MHCC thanks NSW Committee on Ageing and Disability for providing an opportunity to answer
supplementary questions specifically posed to us regarding the: Inquiry into supported decision-
making for adults with disability and older people in NSW.

The questions involve a certain amount of overlap, therefore there is a degree of repetition across
our responses.

1. From the experiences of mental health service providers and carers, what does
informal supported decision-making look like? What are the key challenges and risks
for carers and service providers in navigating this kind of informal support?

Informal supported decision-making (SDM) often occurs through trusted family members, carers,
peer workers, advocates, community members, Elders and frontline service providers who support
a person understand information, communicate their will and preferences, weigh options, and
make decisions about care, treatment, support planning and daily life. In practice, this support is
often relational, flexible and built on trust, particularly for people living with psychosocial disability
who may experience fluctuating cognitive challenges. It often involves taking extra time, explaining
information in accessible ways, helping the person prepare for meetings, supporting
communication with services, and advocating so the person’s choices are heard and respected.

At this point in time informal support is often relied on because SDM is not yet embedded as a
guaranteed right or core system practice. This creates several challenges and risks:

o Lack of recognition across systems: carers and service providers may support a person
well in one setting, but their role may not be recognised by health, mental health, legal,
financial, aged care or disability systems.

+ Risk of being overridden by professionals or statutory processes: informal supporters
may be excluded when services default to capacity assessments, guardianship, involuntary
treatment or other substitute decision-making pathways.

¢ Unclear boundaries and responsibilities: carers and workers may be unsure when they
are supporting a person’s will and preferences versus being expected to make decisions on
their behalf.

o Power imbalance and coercion risks: informal support can unintentionally become
directive or substitute decision-making if safeguards, training and accountability are absent.
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e Pressure on carers and frontline workers: SDM requires time, skill, accessible
information and trust, but services are often under-resourced and crisis-driven.

o Cultural safety concerns: informal support must be able to recognise collective, relational
and community-based decision-making, particularly for Aboriginal people and CALD
communities.

+ Risk-averse service cultures: behaviours linked to distress, trauma or disagreement may
be misread as incapacity, placing carers and providers in difficult positions when trying to
uphold autonomy while managing perceived risk.

« Limited access to advocacy and peer support: without independent advocacy, people
and their informal supporters may struggle to challenge decisions or ensure the person’s
will and preferences remain central.

SDM is already occurring in practice, but it is fragile, uneven and dependent on goodwill. Without
clearer legal recognition, workforce training, safeguards, advocacy and system accountability,
carers and service providers are left to navigate complex risks while trying to uphold the person’s
autonomy, rights, will and preferences.

2. Your submission, along with a number of other submissions, raised concerns about
the current legal framework around guardianship and powers of attorney:

a. What are the key challenges for your members in interacting with this
framework, particularly for family members providing informal care support?

Key challenges for members appear to be that the current guardianship and powers of attorney
framework is fragmented, inconsistently applied and still too heavily oriented toward substitute
decision-making rather than SDM.

The current legal framework creates significant practical and ethical challenges when supporting
people experiencing psychosocial disability, older people and families providing informal care.
While family members and carers often play a crucial role in helping a person understand
information, communicate their will and preferences and navigate services, their role is not
consistently recognised across service systems. This means that informal support may be
accepted in one context but ignored or overridden in another, particularly where guardianship,
powers of attorney, capacity assessments or substitute decision-making arrangements are
invoked.

Key challenges include:

e Inconsistent recognition of informal supporters: family members, carers and trusted
supporters may be central to the person’s decision-making in practice, but their role is not
always recognised by services, tribunals or statutory systems.

o Default reliance on substitute decision-making: members report that systems can move
too quickly to guardianship, powers of attorney, involuntary treatment or other restrictive
arrangements, without first exploring whether the person could make the decision with
appropriate support.



o Confusion about roles and authority: families and providers can be unclear about the
difference between supporting a person’s decision-making, acting as an informal carer,
being appointed under a power of attorney, or becoming a formal substitute decision-
maker.

o Risk of excluding the person’s will and preferences: once formal substitute decision-
making is in place, there is a risk that decisions are made based on perceived ‘best
interests’ or risk management rather than the person’s own values, preferences, recovery
goals and cultural obligations.

« Difficulty for carers navigating complex systems: family members providing informal
care may be required to deal with multiple systems — health, mental health, NDIS, aged
care, housing, legal and financial services — each with different thresholds, language and
expectations.

o Fluctuating capacity is poorly accommodated: for people with psychosocial disability
experiencing episodic mental health challenges, capacity may vary over time, but the
current framework characteristically treats capacity as fixed and remove decision-making
rights more broadly than necessary.

o Pressure and liability for carers and providers: carers and service providers may be
expected to manage risk, advocate, provide practical support and interpret legal
requirements without adequate guidance, training or safeguards.

e Cultural and relational decision-making is not well recognised: the framework does not
consistently account for collective, family-based, Aboriginal, CALD or community-based
approaches to decision-making.

o Lack of oversight and accountability: there is limited system-wide monitoring and
accountability of whether SDM has been attempted before substitute arrangements are
used.

Our view is that the current framework places too much burden on families, carers and frontline
services to make informal SDM work, while offering insufficient legal recognition, guidance,
safeguards or consistency. This leaves carers and providers trying to uphold a person’s autonomy
in systems that still too often default to substitute decision-making, risk management and
fragmented legal processes.

b. How do bodies like the NCAT and the Mental Health Review Tribunal interact
with the issue of supported decision-making for your members?

Bodies such as NCAT and the Mental Health Review Tribunal interact with SDM at critical points
where a person’s autonomy, legal agency and access to less restrictive alternatives are most at
risk. These bodies are important because they often determine, review or influence arrangements
relating to guardianship, substitute decision-making, involuntary treatment, capacity, risk and the
extent to which a person’s will and preferences are recognised.

Tribunal and statutory processes can either enable SDM or reinforce substitute decision-making as
the default. Where these bodies require evidence that all reasonable SDM options have been
explored, recognise trusted supporters, give weight to advance preferences, and focus on the
person’s will and preferences, they can help protect rights and reduce unnecessary reliance on
restrictive orders. However, current processes often remain too focused on capacity, risk and
compliance, particularly in mental health, guardianship and crisis contexts.



For people with psychosocial disability or fluctuating capacity, this can mean periods of distress or
disagreement are treated as evidence of incapacity, rather than as situations where additional
support, time, communication adjustments, advocacy or peer support may be needed.

Key issues include:

o NCAT and the Mental Health Review Tribunal are decision points where SDM should be
tested before restrictive orders are made or continued.

e There is a risk that guardianship, financial management, involuntary treatment or other
substitute arrangements are used before SDM has been properly explored.

o Informal supporters, carers, advocates and peer workers may not always be recognised or
heard in ways that reflect the person’s own will and preferences.

e Processes can be difficult for people and families to navigate, particularly where legal
language, clinical evidence and procedural requirements are inaccessible.

e Fluctuating or episodic capacity is not always well accommodated, meaning legal agency
may be curtailed more broadly or for longer than necessary.

o Risk-averse cultures can influence tribunal processes, especially where mental health
crises are framed primarily through risk rather than recovery, rights and supported
autonomy.

e There is a need for stronger safeguards, time-limited orders and regular review, with a clear
focus on whether SDM could replace or reduce substitute decision-making.

o Independent advocacy and accessible information are essential, particularly in high-stakes
tribunal settings where power imbalances are significant.

MHCC propose that NCAT, the Mental Health Review Tribunal and similar bodies should be
required to actively consider, document and prioritise SDM before any substitute decision-making,
guardianship or involuntary intervention is imposed or continued. Their role should be to uphold the
person’s rights, will and preferences, ensure substitute decision-making remains a genuine last
resort, and drive consistent practice across NSW decision-making systems.

3. If a supported decision-making framework or set of key principles was implemented in
NSW, what key principles do you think should be reflected in the framework?

In any NSW framework, the key principles should include:

o Supported decision-making as the default: SDM should be the preferred and
enforceable approach across legal, health, mental health, disability, aged care, financial
and community service systems.

e Presumption of decision-making ability: A person should be presumed able to make
decisions, with support where needed. The need for support should not be treated as
incapacity.

e Respect for will and preferences: Decisions should be guided by the person’s own
values, preferences, cultural obligations, recovery goals and life circumstances, rather than
a narrow “best interests” approach.

¢ Legal agency and autonomy: People must retain the right to make decisions about their
own lives, including decisions others may see as risky, unconventional or unwise.



o Substitute decision-making as a genuine last resort: Guardianship, financial
management, involuntary treatment and other substitute arrangements should only be used
in limited circumstances, after all reasonable SDM options have been explored and
documented.

e Least restrictive, time-limited and reviewable interventions: Any substitute decision-
making arrangement should be narrow in scope, time-limited, subject to regular
independent review, and focused on restoring or maximising the person’s decision-making
authority.

o Recognition of trusted supporters: Family members, carers, peer workers, advocates,
Elders, cultural brokers and other trusted supporters should be recognised where this
reflects the person’s will and preferences.

e Accessible information and practical support: People must have access to clear
information, communication supports, interpreters, advocacy, peer support and sufficient
time to make decisions.

o Cultural safety and relational decision-making: The framework should recognise
collective, family, kinship, community-based and culturally grounded decision-making,
particularly for Aboriginal people and people from CALD, diverse and marginalised
communities.

e Trauma-informed, recovery-oriented and lived-experience-led practice: SDM should
be implemented in ways that recognise trauma, coercion, stigma and power imbalance, and
should be co-designed with people with lived and living experience.

e Recognition of fluctuating capacity: The framework must respond flexibly to episodic or
changing support needs, particularly for people with psychosocial disability, cognitive
impairment, dementia or periods of crisis.

o Workforce capability and system resourcing: SDM must be backed by training,
guidance, adequate time, advocacy, peer support and organisational expectations so it
becomes core business, not an optional extra.

e Accountability and oversight: The Ageing and Disability Commission should have a clear
role in system leadership, guidance, monitoring, public reporting and identifying where SDM
is bypassed or replaced by substitute decision-making.

a. Do you support the principles identified in the final report of the Disability
Royal Commission?

MHCC supports the principles identified in the Disability Royal Commission’s final report,
particularly the shift away from substitute decision-making and toward SDM as the default
approach. These principles are consistent with our position that decision-making is a capacity that
can be supported, not a fixed threshold that, once unmet, justifies removal of legal agency. The
principles also align with Australia’s obligations under the UN Convention on the Rights of Persons
with Disabilities and with MHCC’s long-standing advocacy for trauma-informed, recovery-oriented,
rights-based practice.

Any NSW framework must translate principles into enforceable obligations, practical supports and
clear oversight mechanisms, so that SDM becomes the default in practice, not merely an
aspirational policy commitment.



4. What long-term role do you believe the NSW Ageing and Disability Commission should
have with regard to embedding supported decision-making for adults with disability and
older people in NSW?

MHCC considers that the NSW Ageing and Disability Commission should have a long-term system
leadership, oversight and accountability role in embedding SDM across NSW. Its role should go
beyond promotion or education and include clear statutory authority to make SDM the default
approach across legal, health, mental health, disability, aged care, justice, housing and community
service systems.

Key long-term functions should include:

o System leadership and authoritative guidance: The ADC should provide practical,
authoritative guidance on how SDM should operate in practice, including recognition of will
and preferences, trusted supporters, advance preferences, fluctuating capacity, cultural
safety and trauma-informed practice.

o Embedding SDM as the default approach: The Commission should reinforce that
decision-making capacity can be supported, and that substitute decision-making should
only be used as a genuine last resort.

e Oversight of substitute decision-making: The ADC should monitor the use of
guardianship, restrictive practices, involuntary interventions and other substitute decision-
making arrangements, including whether SDM was properly explored first.

o Workforce and sector capability building: The Commission should support education,
resources and training for frontline workers, statutory decision-makers, service leaders,
families, carers and supporters so SDM becomes core practice rather than optional good
practice.

e Monitoring implementation and systemic barriers: The ADC should track how SDM is
being implemented across sectors, identify gaps and barriers, and publicly report on where
systems continue to default to capacity assessments, risk management or substitute
decision-making.

e Cultural safety and lived experience leadership: The Commission should ensure SDM
guidance, training and evaluation are co-designed with people with lived experience and
developed with Aboriginal community-controlled organisations, CALD organisations, peer
workers and advocates.

e Independent advocacy and safeguards: The ADC should promote access to advocacy,
peer support and other safeguards so people are supported to express their will and
preferences, particularly in high-risk or statutory settings.

o Law reform and policy alignment: The Commission should have a clear role in advising
on reforms to guardianship, mental health, disability and aged care legislation so NSW
frameworks are aligned with SDM principles and human rights obligations.

o Pilot testing, evaluation and public reporting: The ADC should be empowered to
design, commission and evaluate SDM pilots, develop a statewide evaluation framework,
and publicly report on outcomes, barriers and disparities affecting Aboriginal people, CALD
communities, older people and people with disability, including psychosocial disability.

The ADC should be the central independent body responsible for embedding SDM in NSW law,
policy and practice — providing leadership, guidance, monitoring, accountability and reform advice
so that SDM becomes a practical reality, not simply an aspirational principle.



5. In your submission you speak about MHCC's leadership role in advocating supported
decision-making be integrated into a trauma-informed, recovery-oriented best practice
approach. Can you please explain in greater detail how MHCC's strength-based supported
decision-making model works in practice within the mental health and psychosocial
workforce?

For over a decade, MHCC has taken a leadership role in advocating SDM to be integrated into a
trauma-informed, recovery-oriented best practice approach. We have fostered a growth in skills for
the mental health and human services workforce.

MHCC currently offers two online SDM learning products:

Two self-paced training modules - Introduction to Supported Decision-Making freely
available from our website Learning Management System.

A Learning Hub established that provides a home for existing and future resources including
a video Empowering Choice in Mental Health

MHCC’s SDM model is strength-based and works in practice by treating decision-making capacity
as something that can be supported, developed and exercised, rather than as a fixed threshold
that determines whether a person keeps or loses legal agency. Within the mental health and
psychosocial workforce, this means workers are trained to start from a position where the person’s
rights, strengths, will and preferences and central to the process, and to provide the practical
conditions that empower the person to make decisions about their own life, care, supports and
recovery.

In practice, this model involves:

o Building trust and relational safety: Workers take time to understand the person’s story,
values, goals, cultural obligations, recovery priorities and preferred ways of communicating.

e Validating the person’s perspective: The model encourages active listening and
recognition that distress, disagreement, trauma responses or unconventional decisions
should not automatically be interpreted as incapacity.

e Providing accessible information and time: Workers break down information, explain
options clearly, check understanding, allow time for reflection, and adapt communication to
the person’s needs.

o Identifying the person’s will and preferences: The focus is on what matters to the
person, what they want to happen, who they trust, and what support would help them make
or communicate a decision.

¢ Recognising trusted supporters: Family members, carers, peer workers, advocates,
Elders, cultural brokers or other trusted people may be included where this reflects the
person’s wishes.

o Supporting decisions in context: The model recognises that people may need different
levels of support at different times, especially where capacity fluctuates due to distress,
crisis, trauma, cognitive change or psychosocial disability.

e Using least-restrictive and rights-based practice: Workers are encouraged to explore all
reasonable SDM options before any substitute decision-making, guardianship, involuntary
treatment or restrictive pathway is considered.

e Embedding peer and lived experience roles: Peer workers and advocates are central
because they can help counter power imbalances, support self-advocacy and bring
understanding of the impacts of coercive systems.
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o Challenging risk-averse practice cultures: The model helps workers distinguish between
risk, disagreement, distress and incapacity, so that risk management does not override
autonomy by default.

o Embedding cultural safety and intersectionality: The model recognises collective,
relational and community-based approaches to decision-making, particularly for Aboriginal
people, CALD communities and people whose experiences are shaped by trauma, stigma,
racism, ageism or discrimination.

MHCC advocates this model that equips the mental health and psychosocial workforce to make
SDM part of everyday recovery-oriented practice. It shifts workers away from doing things for
people or making decisions on their behalf, toward creating the conditions for people to understand
options, express their will and preferences, draw on trusted supporters, and make decisions about
their own lives.

The approach is trauma-informed because it recognises the impacts of coercion and power
imbalance; recovery-oriented because it supports autonomy, identity and self-determination; and
strength-based because it starts with the person’s capabilities, relationships and goals rather than
deficits or risk.

a) How can we replicate this across the state?

Replicating this approach across the state requires SDM to be embedded as core practice across
the mental health, psychosocial disability, aged care, disability, justice, health and community
service workforces. MHCC’s experience has demonstrated that training can shift practice when it is
practical, strengths-based, trauma-informed and directly connected to the realities of frontline work.

The challenge now is to scale that approach through consistent statewide training, organisational
leadership, supervision, peer and advocacy roles, and clear expectations that SDM is the default
approach.

Key elements would include:

o Statewide workforce development: Fund and roll out practical SDM training across NSW,
building on existing learning products and interactive training model. Training should cover
will and preferences, fluctuating capacity, working with trusted supporters, communication
supports, cultural safety, trauma-informed practice and how to distinguish distress,
disagreement or risk from incapacity.

o« Embedding SDM into core practice standards: SDM should be built into service
standards, practice frameworks, induction, supervision, quality assurance, procurement and
funding requirements, rather than treated as optional professional development.

e Using a train-the-trainer and communities-of-practice model: A statewide model could
develop SDM champions across local health districts, CMOs/NGOs, disability providers,
aged care services and advocacy organisations. These champions could support local
implementation, share practice examples and help translate training into daily service
delivery.



o Strengthening peer and lived-experience roles: Peer workers, independent advocates
and people with lived experience should be central to implementation, training design,
delivery and evaluation. This is essential to counter power imbalance and ensure the model
remains grounded in autonomy, recovery and real-world experience of coercive systems.

o Culturally safe and locally adapted implementation: Statewide replication must not
mean a one-size-fits-all model. SDM resources and training should be co-designed with
Aboriginal community-controlled organisations, CALD organisations, Elders, cultural
brokers and local communities, recognising collective, relational and community-based
decision-making.

o Leadership by the Ageing and Disability Commission: The ADC is well placed to
provide system leadership, guidance, monitoring and public reporting on SDM
implementation. It could help set practice expectations, identify barriers, commission pilots
and ensure consistency across sectors.

o Pilot, evaluate and scale: NSW should fund pilots in key settings such as mental health
crisis care, psychosocial support, aged care, disability services, justice health and
guardianship pathways. These pilots should test practical tools, workforce training, peer
support and advocacy models before scaling what works.

o Adequate time and resourcing: SDM cannot be implemented properly in crisis-driven,
under-resourced services. Workers need time to build trust, provide information, engage
supporters and support decision-making before matters escalate to substitute decision-
making.

e Accountability and measurement: Implementation should be measured through
outcomes that matter to people, including whether their will and preferences were
understood, whether they had access to trusted supporters, whether they felt heard, and
whether substitute decision-making was avoided or reduced.

Supported by ADC’s leadership, local implementation champions, cultural adaptation, independent
advocacy and clear accountability a NSW model should be supported by statewide, workforce
development strategy which puts lived experience at its centre. The aim should be to make SDM
part of everyday practice across services — not an additional task, with workers routinely
upholding autonomy, recovery, dignity and human rights.

Peer workers should be recognised, funded and embedded as essential SDM enablers —
supporting people to understand options, express will and preferences, prepare for high-stakes
decisions, navigate power imbalances, and ensure implementation remains grounded in lived
experience, recovery and human rights.

In 2024/25, MHCC delivered an online, live and interactive training workshop ‘Supported Decision-
Making: Building Mental Health & Psychosocial Disability Workforce Capacity’. This program was
fully funded by the NSW Department of Communities and Justice, through the Disability Advocacy
Futures Program 2023/24 and reached 300+ mental health and psychosocial support workers
across the CMO sector.



Participants identified that they are actively applying the SDM strategies in their work. The training
has fostered a shift towards strength-based practices, emphasising the validation of individual
perspectives, prioritising active listening, and providing consistent support. Participants noted that
decision-making processes have become more decisive for service users, and they feel more
confident in addressing barriers. This approach has led to improved outcomes for those they
support.

As a result of this, MHCC is currently reviewing the ‘Supported Decision-Making: Building Mental
Health & Psychosocial Disability Workforce Capacity’ workshop based on participant feedback to
continue delivering this as a fee for service offering.

MHCC has interest, capability, capacity to upscale its SDM training to be provided to the mental
health sector across NSW and Australia.

MHCC are happy to provide any further information concerning the Inquiry and our answers in this
submission. Please contact Corinne Henderson, Director, Policy & Systems Reform at
corinne@mbhcc.org.au

Dr Evelyne Tadros
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Mental Health Coordinating Council
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