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WHO WE ARE

Mental Health Coordinating Council (MHCC) is the peak body predominately for community-
managed mental health organisations (CMOs) in NSW and is a Registered Training
Organisation (RTO). We mostly represent community-based, non-government organisations
that support people living with mental health challenges. MHCC’s 150 plus members assist
people to live well in the community by delivering mental health and psychosocial supports
including social inclusion, rehabilitation, and clinical services. Our purpose is to promote a
strong and sustainable community-managed mental health sector with the investment,
resources, and workforce it needs to provide effective psychosocial, health and wellbeing
programs and services to the people of NSW.

MHCC provides leadership for its members and the sector promoting policy and legislative
reform, and systemic change. We design and develop resources to assist community-based
organisations build its workforce capacity to deliver quality services, informed by a human
rights-based, trauma-informed, recovery-oriented practice approach.

The RTO delivers accredited and non-accredited programs, that support organisations and
individuals to deliver high quality mental health and related psychosocial and rehabilitation
services. We also deliver training and professional development more broadly across human
service sectors including housing and homelessness, alcohol and other drugs and disability.

BACKGROUND

In September 2025 Mental Health Coordinating Council (MHCC) signed an Open Statement
published on behalf of the Human Rights Act for NSW Alliance (HRA4NSW) calling on the
NSW Parliament to support the establishment of a public inquiry into a Human Rights Act for
New South Wales (NSW). This would enable the Government to undertake a comprehensive
community consultation into a Human Rights Act. Subsequently, Member for Newtown Jenny
Leong MP, introduced a private members Human Rights Bill on 11 September.

MHCC wholeheartedly support the NSW Government conducting an Inquiry into Human
Rights Act for NSW. We are hopeful that discussion will cross parliamentary lines and that all
parties will come together to ensure that the model that emerges will enhance our democracy
and ensure that it is free of political interference. We are keen to ensure that the Act is
developed in a way that that doesn’t lead to the politicisation of the judiciary, as we have
witnessed for decades in the USA.

MHCC has undertaken a brief review of the literature from which we have interpreted the
material and propose a position. This paper aims to inform members about the discussion
points, with the objective of gauging support from members and the broader community-
managed mental health and psychosocial services sector. This will assist us present the voice
of our members in forthcoming consultations.
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ENACTING A HUMAN RIGHTS ACT
WHILE SAFEGUARDING JUDICIAL
INDEPENDENCE

Purpose

This position paper outlines the benefits of adopting a Human Rights Act in NSW and
proposes safeguards to prevent the politicisation of the judiciary, drawing lessons from the
United Kingdom’s experience under the Human Rights Act 1998.1

Key UK References and Jurists on Human Rights

Lord Lloyd of Hampstead (Dennis Lloyd) was a distinguished figure in British legal thought,
and his writings from the mid-20th century laid important groundwork for understanding the
philosophical and institutional foundations of human rights law. Lloyd’s seminal works,
Introduction to Jurisprudence (1959) and The Idea of Law (1964) were foundational texts in
legal philosophy. These works explored the nature of legal systems, the role of morality in law,
and the importance of rights-based frameworks. As a member of the Law Reform Committee
and a respected QC and academic, Lloyd was deeply engaged in debates about codifying
rights and modernising British law. While he did not directly draft the Human Rights Act 1998
(which came after his death), his scholarship helped shape the intellectual climate that made it
possible.?

UK Human Rights Act 1998

The UK Human Rights Act 1998, influenced by the European Convention on Human Rights
(ECHR): incorporated ECHR rights into domestic law, allowing UK courts to hear human rights
cases without needing to go to Strasbourg.

The Act adopted a ‘Dialogue Model’ which preserved parliamentary sovereignty (because
parliament retained the power to pass law that would bypass the Act) while empowering courts
to issue declarations of incompatibility—a model praised for avoiding judicial politicisation.

Other Notable Jurists

In his book The Rule of Law (2010) Lord Bingham defended the Human Rights Act as
essential to upholding legal integrity and democratic values.

As a Supreme Court Justice, Baroness Hale emphasised the importance of proportionality and
judicial restraint in rights adjudication.

Judge of the Court of Appeal, Sir Stephen Sedley, advocated for a principled approach to
rights interpretation, warning against both excessive judicial activism and political interference.

Why these references matter

These jurists helped establish a legal culture in the UK where human rights are respected but
not politicised. Their writings support the idea that:

« Rights should be legally enforceable but democratically accountable.
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o Courts must interpret laws in light of rights, not override Parliament.
« Judicial independence is preserved through institutional design, not just tradition.

In building a case for a NSW Human Rights Act, citing Lloyd’s jurisprudential legacy alongside
the UK’s practical experience offers both philosophical depth and policy credibility3,*.

AUSTRALIAN CONTEXT

Australia remains the only liberal democracy without a national Human Rights Act. While some
states and territories (ACT, Victoria, Queensland) have enacted their own legislation®, NSW
has yet to follow suit. The absence of codified rights leaves gaps in legal protection and limits
accountability for public bodies.

Benefits of a Human Rights Act
e Leqal Clarity: Codifies rights, making them enforceable and transparent.

Government Accountability: Public authorities must act compatibly with human rights.

Empowerment: Enables individuals—especially vulnerable groups—to challenge unjust
decisions.

Policy Improvement: Encourages rights-based scrutiny of legislation and executive
action.

o Cultural Shift: Promotes a broader societal commitment to human dignity and fairness.
Risks of Judicial Politicisation
Critics argue that a Human Rights Act may:

o Encourage judicial activism.

e Undermine parliamentary sovereignty.

e Invite courts to adjudicate on inherently political questions.
Safeguards Against Politicisation: Lessons from the UK

The UK’s Human Rights Act 1998 offers a model that balances rights protection with judicial
restraint.

THE DIALOGUE MODEL

o Interpretive Duty: Courts must interpret legislation compatibly with rights “so far as
possible,” but cannot strike down laws.

o Declarations of Incompatibility: Judges may declare laws incompatible with rights, but
Parliament retains the power to amend laws or ignore such declarations.




o Parliamentary Sovereignty Preserved: The Act does not override Parliament’s
legislative authority.

Institutional Reforms

o Judicial Independence: In the UK, the Constitutional Reform Act 2005 created a
separate Supreme Court and removed judicial functions from the Lord Chancellor,
reinforcing separation of powers.

o Judicial Appointments Commission: Ensures merit-based, depoliticised selection of
judges.

o Security of Tenure and Salaries: Judges enjoy protected tenure and salaries, reducing
susceptibility to political pressure.

o Impartiality Norms: Judges are barred from political campaigning and expected to
maintain anonymity and neutrality.

These mechanisms have helped the UK avoid the politicisation seen in more adversarial
systems, while still allowing courts to play a meaningful role in rights protection.

RECOMMENDATIONS FOR NSW

To replicate the UK’s success and avoid judicial politicisation:

o Adopt a Dialogue Model: Ensure courts cannot invalidate legislation but can issue
non-binding declarations.

o Establish a Human Rights Scrutiny Committee: Review bills for rights compatibility.

e Create a Judicial Appointments Commission: Promote transparency and
independence in judicial selection.

o Codify Judicial Impartiality Standards: Reinforce norms around neutrality and non-
partisanship.

Model to prevent the Politicisation of the Judiciary

e This paper highlights the ‘Dialogue Model’ used in ACT, Victoria, and Queensland as a
safeguard against judicial overreach.

Dialogue Model Features

» Parliamentary Sovereignty Maintained: Courts cannot strike down laws; they interpret
them in line with human rights where possible.

o Statements of Compatibility: Bills must include an assessment of their alignment with
human rights.

o Committee Scrutiny: Dedicated parliamentary committees review bills for rights
compliance.
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o Public Entity Obligations: Government bodies must act compatibly with human rights.

e Court Remedies (Non-Damages): Courts can offer remedies but not financial
compensation, limiting judicial activism.

o Override Declarations: Parliament can explicitly pass laws that override human rights,
preserving democratic control.

This model encourages constructive engagement between the legislature, executive, and
judiciary, without tipping power disproportionately toward any one branch.®

The Australian Human Rights Commission (AHRC) supports a Dialogue Model as the
foundation for a proposed Human Rights Act for Australia, developed through its Free and
Equal project initiative’.

The AHRC argues that the Dialogue Model:

e Respects Australia's constitutional structure, which does not easily allow for judicial
override of legislation.

e Promotes a culture of human rights by embedding rights considerations into everyday
government decision-making.

e Provides a practical and democratic approach to human rights protection, avoiding the
rigidity of a constitutional bill of rights.

How It Works in Practice

In jurisdictions like Victoria, where a similar model is used under the Charter of Human Rights
and Responsibilities, the AHRC notes:

¢ It has tangible effects on how laws are drafted and how public officials make decisions.

e It has elevated human rights awareness and provided tools for individuals to challenge
rights breaches.

¢ It has helped resolve competing rights through proportionality and balancing
frameworks.

MHCC also note that human rights cases in Victoria have demonstrated the potential
significance for the mental health context. For example:

In P J B v Melbourne Health & Anor (Patrick’s case) [2011] VSC 327 (19 July 2011) the
Supreme Court of Victoria held that the Victorian Civil and Administrative Tribunal had both
failed to interpret law consistently with human rights and had itself failed to act compatibly with
human rights in appointing an administrator to sell the home of a man with disability against
his wishes8. Patrick’s case emphasises rights in domains of housing, property, and freedom
from arbitrary interference.




In PBU & NJE v Mental Health Tribunal [2018] VSC 564 (1 November 2018) the Victorian
Supreme Court has confirmed that the capacity test under the Mental Health Act 2014 (Vic)
(MHA) must be interpreted and applied in a way that is compatible with the human rights of
persons receiving compulsory mental health treatment under the Victorian Charter of Human
Rights and Responsibilities Act 2006. This decision has significant implications for the human
rights of persons living with mental illness, and particularly for individuals who may be subject
to compulsory mental health treatment under the MHA®. PBU & NJE pushes the Charter into
the domain of medical decision-making, forcing tribunals to treat capacity and consent norms
through the lens of human rights (especially autonomy and bodily integrity).

Both cases show that the Charter is not merely symbolic as courts will require public
authorities to consider and respect human rights when making decisions affecting individuals’
property, housing, or bodily autonomy.

Key Features of the AHRC’s Proposed Human Rights Act

e Obligations on public authorities to act compatibly with human rights.
¢ Remedies for breaches, including dispute resolution and court action.

e Recognition of civil, political, economic, social, and cultural rights, including rights from
international treaties.

e Education and oversight to build a rights-respecting culture.1°

ALTERNATIVE PERSPECTIVES

A Human Rights Act: Pros

e Stronger Legal Protections: Fills gaps in current frameworks by codifying fundamental
rights like housing, education, and freedom of protest.

o Empowers the Marginalised: Educates and enables disadvantaged groups to assert
their rights.

o Improves Government Accountability: Encourages better policy-making through
scrutiny and public debate.

o Fosters a Human Rights Culture: Promotes long-term societal respect for rights across
all sectors.

o Boosts International Reputation: Aligns Australia with global human rights standards,
reducing criticism.

o Economic Benefits: May reduce costs from poor policy outcomes that harm safety and
wellbeing.
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A Human Rights Act: Cons

o Existing Protections May Suffice: Critics argue Australia’s democratic institutions
already safeguard rights.

e Threat to Parliamentary Sovereignty: Concerns that judges might overstep into
policymaking, politicising the judiciary.

o No Guarantee of Better Outcomes: Some fear it won’t improve laws or services and
could burden agencies.

e Risk of Limiting Rights: Defining rights in law may unintentionally narrow them or create
adverse effects.

o Litigation Surge: Could lead to costly legal battles, benefiting lawyers more than
citizens.

o Cultural vs Legal Change: Legalising rights might stifle moral and democratic debate.

SUMMARY

Australia is unique among Western democracies in lacking a national Bill of Rights. Instead,
human rights protections are scattered across the Constitution; common law; federal and state
legislation, and parliamentary scrutiny mechanisms?!!. This fragmented approach has led to
inconsistent protections across jurisdictions. For example, residents in Victoria, Queensland,
and the ACT benefit from statutory Human Rights Acts, while those in NSW, WA, and
Tasmania do not!?.

Drawing on legal scholarship, parliamentary inquiries, comparative analysis of existing state-
level legislation, and the literature on the need for a Human Rights Act in all Australian states,
presents a compelling and multifaceted case. Legal scholars and human rights advocates
argue that state-level Human Rights Acts promote accountability, improve transparency,
empower courts and enhance public awareness!3,14,

The ACT, Victoria, and Queensland have adopted the Dialogue Model, which balances
parliamentary sovereignty with judicial oversight. This model is inspired by the UK and New
Zealand and avoids invalidating legislation, instead fostering institutional dialogue?'®.

There is strong public support for Human Rights Acts with over 87% of submissions to federal
inquiries proposing a Human Rights Act'®. Nevertheless, some concerns raised remain which
include judicial overreach; politicisation of the judiciary; legislative inertia and duplication.
Some argue existing laws already provide sufficient protection'’. However, these critiques are
often outweighed by the demonstrated gaps in protection and the success of existing state
models, using a model that addresses these concerns.

In MHCC view, a Human Rights Act in NSW can enhance legal protections and democratic
accountability without compromising judicial neutrality. By adopting the Dialogue Model and
institutional safeguards, NSW can ensure that rights are respected while keeping the judiciary
above politics'8.




The Mental Health Coordinating Council invite feedback on the issues raised in this paper.
Please contact Corinne Henderson, Director, Policy & Systems Reform at
corinne@mbhcc.org.au

3 October 2025
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